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Management Commission, and fo prosecute in good faith and use its best efforts to
obtain approval for those plans. Should the Coal Ash Management Commission
determine that excavation and movement of the ash subject to this Order at H.F. Lee,
Cape Fear or Weatherspoon (or any of them) is inappropriate and order, under its
statutory authority, that a different remediation plan is required, and if such a
determination in the form of a final order is upheld on appeal, then this shall constitute a
force majeure within the meaning of this Order. Upon the occurrence of this event, this
Court shall conduct further proceedings and reserves the right to reinstate, as
appropriate, any or all of the claims asserted by the Plaintiff and Plaintiff-Intervenors in
these actions. Under those circumstances, the preclusive effects of this Order shall no
longer be applicable.
IT IS HEREBY SO ORDERED.

(
This ﬂ day of fl‘;uhk- 2016.

—

The Honorable Paul C. Ri y
Superior Court Judge

1910 6 9bed - 3-61€-810Z # 19200 - DSOS - Wd #0:€ 92 Aenigad 610z - A3 114 ATIVOINOY L0313

29



ELECTRONICALLY FILED - 2019 February 26 3:0f

Page 30 of 42

EXHIBIT DJW -5.3.2

of 67



ELECTRONICALLY FILED - 2019 February 26 3:04 PM - SCPSC - Docket # 2018-319-E - Page 31 of 67

SLET IHAM - STIIM UILVM 4330

Page 31 of 42

EXHIBIT DJW -5.3.2

35 R EETIO)
B TSN Y -
V4 0 S AN |
ason '
13 2t o 114 518 A g . e 4
- . .

HONALINORI Y HIRA L35 1050 B TP 1 '

FiEsmivhuess raBseins nai e T VAT 520 4.0
e )

FIBE LWt 1001700
TR 180 5 T 100 R T
ol ek 1 b

13 AREY Vav T

S0 AL U CHAYAR0 Wi 0008 P 1S |

Al 30 A AL TATE S
o

R T

TU S0 AT 8

Tonenme o [Ele

v G theL o
e e




ELECTRONICALLY FILED - 2019 February 26 3:04 PM - SCPSC - Docket # 2018-319-E - Page 32 of 67

EXHIBIT DJW -5.3.2

Page 32 of 42

v m e S b AAF TR

P A s AR

L R LT B e i




ELECTRONICALLY FILED - 2019 February 26 3:04 PM - SCPSC - Docket # 2018-319-E - Page 33 of 67

EXHIBIT DJW -5.3.2

Page 33 of 42

18T 3007 - ST1IM NIANDY TVIDIUNS
WISYE 3ALDY

68055 5L N BN B 3 S .

BV D U 2O 4 GRIT) 34 S TN 0D
wow | 54

i SRR
o A INOR YT OO DU 0 0
stk s b ew ey |
gasggaﬂ[-élﬁt.eﬂ“ L]
BT Lot i
ORI Tred Y HARA 80 100 B i v |
AR
s oSSR

i
1 AL YN TV
20 L0 ERAVIEO Mty IOLOM R I

azaunos |

1 EAAN NG AT 11, e

B A

e s o |@]

et = :
b i ) o7k




ELECTRONICALLY FILED - 2019 February 26 3:04 PM - SCPSC - Docket # 2018-319-E - Page 34 of 67

Page 34 of 42

EXHIBIT DJW -5.3.2



ELECTRONICALLY FILED - 2019 February 26 3:04 PM - SCPSC - Docket # 2018-319-E - Page 35 of 67

Page 35 of 42

EXHIBIT DJW -5.3.2



ELECTRONICALLY FILED - 2019 Februaryj

Page 36 of 42

EXHIBIT DJW -5.3.2

—
P

SC - Docket # 2018-319-E - _wmcm 36 of 67

—




ELECTRONICALLY FILED - 2019 February 26 3:04 PM - SCPSC - Docket # 2018-319-E - Page 37 of 67

Page 37 of 42

EXHIBIT DJW -5.3.2



ELECTRONICALLY FILED - 2019 February 26 3:04 PM - SCPSC - Docket # 2018-319-E - Page 38 of 67

Page 38 of 42

EXHIBIT DJW -5.3.2



ELECTRONICALLY FILED - 2019 February 26 3:0¢

Page 39 of 42

EXHIBIT DJW -5.3.2

v Docket # 2018-319-E - Page 39 of 67



ELECTRONICALLY FILED - 2019 February 26 3:04 PM - SCPSC - Docket # 2018-319-E - Page 40 of 67

EXHIBIT DJW -5.3.2

Page 40 of 42

dVIN LNOAYT 3LIS
L2 3uN9i

e 1 o5

FOBGZ MARIED NS Hpeua

BRSO MO LTS NG
0 Uk (L0 39 DL S0 BT QY 4 PG E RO [
TALVUEEN NI o OBE0 S 53001 w0UNTS 1|

]
T G [TALSAS TAVHEROCS BV DLVLS VGRS
HLNON 403 BOL1T3OM ¥ ikl 137 H339 B S

.. s
AN G EMTLDG S ATROOLEN o Y P uw.-_

R 4 A e et sl st G LY
TUIPTI D LMD 21 MY Araa T gy e by
1Y BUASA SRS AP L e

VB0 Y IIOLERS MUY HOLLMIOES N K182 1| b

o U T
ORI Y SR P oy = = — ——

ORI MOV g

LT T —
AHVONNGA ATV

L VMO AN ]

nncu o s st wees [ ——] |
Aarvonca manay

CHY AP0 K00 1 805

L WY BV AR TE0RS ROLAND DA




ELECTRONICALLY FILED - 2019 February 26 3:

Page 41 of 42

EXHIBIT DJW -5.3.2

.

ocket # 2018-319-E - Page 41 of 67




ELECTRONICALLY FILED - 2019 February 26 3:04 PM - SCPSC - Docket # 2018-319-E - Page 42 of 67

EXHIBIT DJW -5.3.2

Page 42 of 42

S10Z ¥ aNnr
STIAM HIINOV TVIOINNS
dVIN 13A3T ¥ELVM

A

L oo [] oar
TIVDS SiHevED
A Ve B CAADT IS BB SR UAVE 7

b Jpd T
JVHTIAN L 03 FUNOLIGD HIFTRYLES DU 035N
EEBAID A OB T8 SVAGS WS SATATE €

S AR Gt 0 LA VO Y10 £
Vil AL 30 AL Al 4

S0 MOALIOUL 0T 0
S0 804 OIS 3904 10N JUY OV AW SI50M1

IO HLUCH WOLONETINA S0 034D
P 14D AR IOV SLOE SEIEINTY O30 w1V
ARNSUTS TG UG SO MG RO SoYAI |

TR LA W Y N 4180 P b 1 Y
03¢ ORIV WVD) AN VORI T LHVORNGD
LMD L CHOATE FYWMELE WIOINODEE 5.

VG D JO M
1904 VY0 £ 1 G T D30 L reaHADS
ALLRIRSO0S L FSALA VLD TN A0 B T

Are ol
ESdrstaie s monoponsarns S8
il |40 ¥ A iEa s T
WS L O
s e WSS +
AV AR 200 0 FI00LE CLINY L B0 ST WAV v
156 I TADO LI TR HOLNIIU ORI RIS ) |

L WG ULV |
ADIEHE B

vl SR b L VAT WD VO
st
] L

T DABO LR

L34 PO B3 A
Rl e R E.’
e aaavor w061 oy

VA DIMUOLIHONT GHNOUDEIVE e

i 1334 vin
NI A a

aWaonan

IALVENIE T3S UG 0330 FUY SN N0IN0S L |

aunes|




EXHIBIT DJW - 54
Page 1 of 13

SETTLEMENT AGREEMENT

This is an AGREEMENT TO SETTLE AND FOR RELEASE OF CLAIMS (the
“Agreement”) made and entered by and among North Carolina Department of Environmental
Quality (“DEQ”) (formerly known as the North Carolina Department of Environment and
Natural Resources) on the one hand, and Duke Energy Carolinas, LLC and Duke Energy
Progress, LLC (formerly known as Duke Energy Progress, Inc.) (together, “Duke Energy”) on
the other. DEQ and Duke Energy (collectively, the “Parties”) agree to the following terms as a
basis upon which to resolve the issues between them relating to alleged exceedances of state
groundwater standards associated with coal ash facilities at sites operated by Duke Energy and
its predecessors. By this Agreement, the undersigned settling Parties mutually agree to
compromise, settle, and forgo all current, prior, and future claims related to exceedances of
groundwater standards associated with coal ash facilities at Duke Energy’s North Carolina
facilities.
L RECITALS

WHEREAS, Duke Energy owns and operates the following facilities that are the subject
of this Agreement (collectively, the “Duke Energy Sites”):

(D the Allen Steam Station, located in Gaston County;

2) the Asheville Steam Electric Generating Plant, located in Buncombe County (the

19 )0 ¢ abed - 3-61€-810Z # 19200 - DSOS - Wd #0:€ 92 Aenigad 610z - A3 114 ATIVOINOY L0313

“Asheville Plant™);

3) the Belews Creek Steam Station (“Belews Creek Plant™), located in Stokes
County;

@ the Buck Steam Station, located in Rowan County, which has been retired and is

no longer used for the production of electricity;
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(5)  the Cape Fear Steam Electric Generating Plant, located in Chatham County,
which has been retired and is no longer used for the production of electricity;

(6) the Dan River Steam Station, located in Rockingham County, which has been
retired and is no longer used for the production of electricity;;

N the H.F. Lee Steam Electric Generating Plant (“H.F. Lee Plant”), located in
Wayne County, which has been retired and is no longer used for the production of
electricity;

8 the Marshall Steam Station, located in Catawba County;

(9)  the Mayo Steam Electric Generating Plant, located in Person County;

(10)  the Riverbend Steam Station, located in Gaston County, which has been retired
and is no longer used for the production of electricity;

(11) the Rogers Energy Complex (formerly Cliffside Steam Station), located in
Cleveland and Rutherford Counties;

(12)  the Roxboro Steam Electric Generating Plant in Person County;

(13) the L.V. Sutton Electric Plant, located in New Hanover County (the “Sutton
Plant”), which has been retired and is no longer used for the production of
electricity; and,

(14) the Weatherspoon Steam Electric Plant, located in Robeson County, which has

been retired and is no longer used for the production of electricity.

1910 y abed - 3-61€-810Z # 19000 - DSOS - Wd #0:€ 92 Aenigad 610z - A3 114 ATIVOINOY L0313

WHEREAS, the National Pollutant Discharge Elimination System (“NPDES”) Permits
associated with the Duke Energy Sites contain requirements for Duke Energy to monitor

groundwater at the Duke Energy Sites and to report the results to DEQ.
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WHEREAS, Duke Energy has at all times complied with its groundwater monitoring and
reporting requirements of its NPDES Permits for each of the Duke Energy Sites.

WHEREAS, on June 17, 2011, DEQ issued its “Policy for Compliance Evaluations of
Long-Term Permitted Facilities with No Prior Groundwater Monitoring Requirement”
(hereinafter, the “2011 Policy for Compliance Evaluations”). The 2011 Policy for Compliance
Evaluations attempts to addiess the situation where groundwater monitoring indicates that a
“long-term permitted facility” is out of compliance with the 2L standards, including the
conditions under which DENR might issue a NOV to the affected facility.

WHEREAS, the 2011 Policy for Compliance Evaluations includes a detailed flow chart
dictating the steps to be taken by DEQ should Duke Energy report any exceedance of North
Carolina’s groundwater standards as established pursuant to N.C.G.S. Chapter 143 and 15A
N.C.A.C. Subchapter 2L at the Duke Energy Sites. Those steps include, but are not limited to:
(1) verify the accuracy and significance of the results of the groundwater testing; (2) determine
whether and to what extent the identified substance could be naturally occurring; and, (3)
evaluate other possible sources of the identified substance.

WHEREAS, on August 26, 2014, DEQ sent Duke Energy a Notice of Violation based
upon the exceedances of the State’s groundwater standards reported to DEQ for the Sutton Plant

(the “Sutton NOV™).
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WHEREAS, on September 20, 2014, the North Carolina Coal Ash Management Act
(“CAMA”) became effective. CAMA requires, among other actions, closure and dewatering of
all ash ponds at the Duke Energy Sites and dictates, in detail, a procedure for assessing,

monitoring and where appropriate, remediating groundwater quality in areas around coal ash
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impoundments in North Carolina that follows closely the procedures outlined in DEQ’s 2011 |
Policy for Compliance Evaluations.

WHEREAS, Duke Energy submitted monitoring that showed exceedances of the State’s
groundwater standards at or beyond the compliance boundary at the Asheville Plant.

WHEREAS, on February 25, 2015, DEQ sent Duke Energy a Notice of Violation, this
one based upon groundwater monitoring results reported to DEQ for the Asheville Plant (the
“Asheville NOV”).

WHEREAS, on March 10, 2015, DEQ assessed a $25.1 million civil penalty (the
“Penalty Assessment”) against Duke Energy based upon groundwater monitoring results
reported to DEQ for the Sutton Plant.

WHEREAS, on April 9, 2015, Duke Energy filed a Petition for Contested Case at the
North Carolina Office of Administrative Hearings, challenging the Penalty Assessment on
multiple legal and factual grounds (the “Sutton Petition”).

WHEREAS, the Parties have engaged in extensive discovery regarding the arguments
raised in the Sutton Petition, during which the Parties have concluded that:

(D The 2011 Policy for Compliance Evaluations is a current DEQ

policy that was in effect at the time DEQ issued the Sutton NOV,
the Asheville NOV and Penalty Assessment against Duke Energy;

2) The 2011 Policy for Compliance Evaluations applies to each of the
Duke Energy Sites listed above;

1910 9¥ abed - 3-61€-810Z # 19200 - OSdOS - Wd #0:€ 92 Aenigad 610z - A3 114 ATIVOINOY L0313

3) The 2011 Policy for Compliance Evaluations states that as “long as
the permittee is cooperative with the Division in taking the
necessary steps to bring the facility into compliance, a notice of
violation may not be necessary.”

“) During the discovery process internal e-mails and testimony by
former DENR management demonstrate that, although not
expressly stated in the 2011 Policy for Compliance Evaluations,
the intent at the time the 2011 Policy for Compliance Evaluations
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was that corrective action would precede any enforcement and
would be in lieu of monetary penalties.

WHEREAS, DEQ further acknowledges that the procedures outlined in CAMA are
specifically designed to address, and will address, the assessment and corrective action of alleged
groundwater contamination associated with coal ash facilities at the Duke Energy Sites. In
combination with the specific requirements of CAMA, DEQ further acknowledges that this
Agreement fully addresses and resolves all issues related to groundwater contamination
associated with coal ash facilities at the Duke Energy Sites, including all groundwater violations
alleged in the state enforcement actions currently pending in Superior Court in Wake and
Mecklenburg Counties.

WHEREAS, DEQ and Duke Energy have determined that it is in the best interest of the
Parties, the environment, as well as the citizens of North Carolina, that they enter into a
compromise settlement to avoid the time and expense of prolonged litigation so that the Parties
may focus the same on the assessment and, if necessary, corrective action of alleged groundwater
standard exceedances at the Duke Energy Sites.

WHEREAS, DEQ and Duke Energy have determined that the actions provided for in this
Agreement and the provisions of CAMA represent the best course for prompt assessment and
remediation of any alleged groundwater standard exceedances at the Duke Energy Sites.

NOW, THEREFORE, in consideration of the promises and covenants contained herein
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and for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, DEQ and Duke Energy agree to compromise, settle, and dismiss with prejudice
all claims and causes of action related to alleged groundwater standard exceedances associated
with coal ash facilities at the Duke Energy Sites upon fulfillment of the terms and conditions set

forth below:
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II. DUKE ENERGY’S OBLIGATIONS

A. Consistent with 15A NCAC 2L .0106 Duke Energy shall implement accelerated
remediation at the Sutton Plant on the following terms and conditions:

(1)  Duke Energy will commence installation of extraction wells on the eastern
portion of the Sutton Plant property where data show constituents associated with
the ash basins at concentrations over the 2L standards (“Constituents of Interest”)
have migrated off site.

2) Extraction wells will be used to pump the groundwater to arrest the off-site extent
of the migration. The pumped groundwater will be treated as needed to meet
standards and returned either to the ash basin or the discharge canal.

3) This extraction and treatment system will be installed as soon as practicable
following receipt of all permits and approvals from DEQ, the issuance of which
will occur as soon as practicable. This accelerated groundwater remediation is in
addition to and shall be performed concurrent with the coal ash impoundment
closure obligations set forth in CAMA.

4) The extraction wells shall remain operational until such time as Duke Energy
demonstrates through sampling, analysis, and appropriate modeling, and subject
to DEQ’s written concurrence, that off-property constituents of interest have been
remediated to 2L Standards and there is no reasonable potential for future off-site
migration.

(5) As part of accelerated remediation, DEQ agrees that dry ash can be removed from
the head of the ash basins under a construction storm water permit and shall
expedite such construction storm water permit in order for Duke Energy to
commence the removal of ash which is the source of the constituents of interest
from the Sutton Plant. DEQ will issue construction storm water permits for
Sutton plant within 10 days of receiving Duke Energy’s complete application.
Only dry ash from the head of the ash basins will be removed with no impact to
wastewater treatment or water levels in the basins. DEQ shall use its best efforts
to complete the process of the issuance of the NPDES permit modification at the
Sutton Plant to allow for the removal of water and ash beyond the areas covered
under the construction storm water permit from the Sutton Plant.

19 Jo gy abed - 3-61€-810¢ #19%900 - 9SdOS - Nd ¥0-€ 9¢ Areniga4 6102 - 3114 ATTVOINOYLO3 13

B.  Consistent with 15A NCAC 2L .0106 Duke Energy shall implement accelerated
remediation at the Asheville Plant, Belews Creek Plant, and H.F. Lee Plant, which are the only
three other Duke Energy facilities that demonstrated offsite groundwater impacts in isolated

areas that are not impacting private wells in the Comprehensive Site Assessments conducted

6
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pursuant to CAMA. Such accelerated remediation shall be tailored to each facility’s unique
characteristics.

C. Petitioner agrees to pay to Respondent the sum of seven million dollars
($7,000,000.00) (the “Payment”) in full settlement of all current, prior, and future claims related
‘ to exceedances of groundwater standards associated with coal ash facilities at Duke Energy’s
North Carolina facilities. The Payment shall be made by check and made payable to the North
Carolina Department of Environmental Quality and delivered to the following address:

North Carolina Department of Environmental Quality

Sam M. Hayes
217 West Jones Street
Raleigh, North Carolina 27603
The Payment shall be made within thirty (30) days of the receipt by Duke Energy of the

acknowledgment described in part IILA. below. The Payment shall be accepted and
acknowledged in writing by DEQ as “Payment In Full” in this matter within thirty-five (35) days
of the execution of this Agreement.

D. Within fifteen (15) days of the receipt by Duke Energy of the acknowledgment
described in part IIL.A. below, Duke Energy shall file and serve a Voluntary Withdrawal with
Prejudice of the Sutton Petition, Case No. 15-EHR-02581, the Petition for Contested Case

Hearing filed by Duke Energy related to the Notice of Regulatory Requirements dated July 9,

19 Jo 6¥ abed - EI'6L€'_8LOZ # 193900 - 0SdOS - Wd #0:€ 92 Arenigad 610z - A3 114 ATIVOINOY L0313

2014, Case No. 14-EHR-09631, and the Petition for Contested Case Hearing filed by Duke

Energy related to the determination that Sutton Lake is waters of state, Case No. 15-EHR-04922.
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III. DEQ’S OBLIGATIONS

A. Within five (5) days of the execution of this Agreement, DEQ shall communicate
to Duke Energy, in writing, its withdrawal and rescission, with prejudice, of the Sutton NOV, the
Sutton NORR, the Asheville NOV, and the Penalty Assessment.

B. DEQ shall not issue any further Notices of Violation, Notices of Regulatory
Requirements, other similar notices, unilateral orders or civil penalty assessments to, file any
judicial action against, or take any administrative, regulatory, or other enforcement actions
against Duke Energy based on or in any way related to any previous or future groundwater
monitoring results or alleged groundwater conditions at any of the coal ash facilities at any of the
Duke Energy Sites, as long as Duke Energy continues to be in substantial compliance with
CAMA requirements as they relate to groundwater assessment and remediation and closure of
ash basins, including corrective action plans. DEQ also shall not issue Notices of Violation,
Notices of Regulatory Requirements, other similar notices, unilateral orders or civil penalty
assessments to, file any judicial action against, or take any administrative, regulatory, or other
enforcement actions against Duke Energy based on or in any way related to the classification of
Sutton Lake as waters of the State as set forth in paragraph IL.D. above.

C. Except as necessary under CAMA or unless ordered or required to change, alter,

modify, or amend by a court of competent jurisdiction or by the enactment or amendment of any
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applicable federal or state statute, rule, or regulation, or in response to an immediate threat to
public health, DEQ agrees to not materially modify the groundwater monitoring terms in
the existing NPDES Permits and in issuing future NPDES Permits for the Duke Energy
Sites. For purposes of this provision “immediate threat to public health” shall mean
circumstances beyond exceedances of the applicable provisions of 15A N.C.A.C. Subchapter 2L

(the “ 2L Standards™). Except as provided in part IIL.B above, DEQ further agrees to limit the
8
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use of the results of any groundwater monitoring required by NPDES permits or CAMA for the
determination of prioritizing the coal ash impoundments and approving closure plans. This
provision shall not modify the rights, duties and obligations of DEQ or Duke Energy pursuant to
CAMA.

D. DEQ agrees that applicable, enforceable groundwater quality standards and
naturally occurring (also known as “background”) concentrations shall only be those established
pursuant to applicable provisions of the “ 2L Standards.”

E. Duke Energy and DEQ acknowledge that Duke Energy has been receiving and
may in the future continue to receive concerns from individuals or local governments regarding
alleged adverse impacts to groundwater from beneficial re-use activities conducted under
Distribution of Residual Solids Permits, Ash Reuse Permits or similar permits issued by DEQ or
its predecessors authorizing ash reuse programs. Except as otherwise provided by CAMA and
the Distribution of Residual Solids permits, Ash Reuse Permits, or similar permits issued by
DEQ, DEQ shall be responsible for investigating (including, when necessary, collecting and
analyzing groundwater samples) and respond to all such concerns and shall notify Duke Energy
of all such responses.

E. DEQ will issue construction storm water permits for Sutton plant within 10 days

of receiving Duke Energy’s complete application. Only dry ash from the head of the ash basins
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will be removed with no impact to wastewater treatment or water levels in the basins. DEQ shall
use its best efforts to complete the process of the issuance of the NPDES permit modification at
the Sutton Plant to allow for the removal of water and ash beyond the areas covered under the

construction storm water permit from the Sutton Plant.
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IV. LEGAL PROVISIONS

A. Binding Nature of Agreement. The Parties represent and agree that the persons

executing this Agreement have full and sufficient authority to sign and agree to be bound by the
Agreement, and that this Agreement shall be binding upon DEQ and Duke Energy, and their
successors and assigns, upon its execution by all Parties.

B. No Admissions. By entering into this Agreement, the Parties to this Agreement

make no admission of liability, violation, or wrongdoing whatsoever, by itself, any of its
affiliated companies, or any or its or their present or former officers, directors, employees, or
agents.

C. Attorney’s Fees, Costs, and Expenses. The Parties agree to bear their own

respective attorney’s fees, costs, and other expenses that have been incurred in connection with
any stage of the state enforcement actions or Duke Energy’s Petition for Contested Case related
to the Penalty Assessment.

D. Governing Law_and Interpretation. This Agreement shall be governed and

interpreted in accordance with the laws of the State of North Carolina without regard to the
conflict of laws provisions of North Carolina or any other state, and any provision herein that
violates a statute or rule shall be void and unenforceable.

E. Enforceability and Remedies for Breach. The Parties stipulate and agree that this

1910 g6 abed - 3-61€-810Z # 19200 - 0SS - Wd #0:€ 92 Aenigad 610z - A3 114 ATIVOINOY L0313

Agreement may be enforced in any court of competent jurisdiction in North Carolina, and that
venue is appropriate in either Wake or Mecklenburg County. The Parties’ sole and exclusive
remedy for breach of this Agreement shall be an action for specific performance or injunction.
In no event shall any Party be entitled to monetary damages for breach of this Agreement. In

addition, no legal action for specific performance or injunction shall be brought or maintained
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until: (a) the non-breaching Party provides written notice to the allegedly breaching Party which
explains with particularity the nature of the claimed breach, and (b) within thirty (30) days after
receipt of said notice, the allegedly breaching Party fails to cure the claimed breach or, in the
case of a claimed breach which cannot be reasonably remedied within a thirty (30) day period,
the allegedly breaching Party fails to commence to cure the claimed breach within such thirty
(30) day period, and thereafter diligently completes the activities reasonably necessary to remedy
the claimed breach. This Agreement may be introduced as evidence in any action involving
either or both Parties for the purpose of implementing its terms.

F. | Severability. The invalidity or unenforceability of any provision of this
Agreement shall in no way affect the validity or enforceability of any other provision; the invalid
or unenforceable provision shall be stricken, without assessing damages or imposing penalties to
either Party arising out of said provisions by any court of competent jurisdiction.

G. Headings. The headings used in this Agreement are for convenience of reference
only and shall in no way define, limit, expand or otherwise affect the meaning of any provision
of this Agreement.

H. Counterparts. This Agreement may be executed in two or more counterparts,
each of which shall be deemed to be an original, but all of which together shall constitute one

and the same instrument.
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I. Amendment. This Agreement may not be modified, altered or changed except in
a written document that is signed by all Parties and that makes specific reference to this

Agreement.

J. Entire Agreement. This Agreement sets forth the entire agreement between the

Parties, and fully supersedes any prior agreements or understandings between the Parties related

11
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to the subject matter of this Agreement, including but not limited to alleged groundwater
standard exceedances associated with coal ash ponds at the Duke Energy Sites.

K. Review and Signing. Each Party and counsel for each Party has reviewed this

Agreement. Accordingly, this Agreement shall be construed without regard to any presumption
or other rule of construction requiring resolution of ambiguities against the drafting Party.

L. The Parties agree that this Agreement does not affect in any way the Joint
Enforcement Agreement between DEQ and U.S. EPA, the subject of which does not involve any
alleged groundwater standard exceedances associated with coal ash facilities at the Duke Energy
Sites.

[Signature page follows]
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IN WITNESS WHEREOF, DEQ and Duke Energy, and their respective counsel have

executed this Agreement as of September 29, 2015.

NORTH CAROLINA DEPARTMENT OF

ENVIRONMENTAL QUALI
By: e P l——
Its: Qx\ublsy CA WSQ \

Date: 9 /29 //5
/ 7

KILPATRICK TOWNSEND & STOCKTON LLP

By: M»(A/( go%W

Its:

Date: ?/Z ?/ Zﬂ/{

DUKE ENERGY CAROLINAS, LLC

By: 74 M 10 2¢ »{;f/i

N

Ry .
Its:  Assoctale fericral Cownsed

Date: (i/i;kff;/;;> N

DUKE ENERGY PROGRESS, LLC

By: /M//f%’iw A

Its: //?'.::st:f;:@c;;xa‘{i‘i» Grenerat ‘(:/05.}//1\35’//
Date: 9/29 [J0/5
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@~ DUKE
Wlemorandum &\" ENERGY.

Duke Energy, CCP Closure Engineering

Date: November 03, 2016

To: Mehdi Maibodi

From: Charles Smith

Reviewed by:

Subject: Closure Options Evaluation

Allen Steam Station
Belmont, Gaston County, North Carolina

Duke Energy Carolinas, (Duke Energy) has reviewed the draft Closure Options Evaluation for the
ash basin located at Duke Energy’s Allen Steam Station (facility or site), located at 253 Plant Allen
Road, Belmont, Gaston County, North Carolina, prepared by AECOM dated February 19, 2016.
The draft Closure Options Evaluation involved developing ash basin closure strategies and
evaluating these options relative to one another. A conceptual-level design for each closure option
was developed to provide required inputs to enable this comparison. The evaluation criteria and
process defined in the February 19, 2016 draft Evaluation were used to rank the closure options
and the selected option will be advanced to permit level design.

Since completion of the draft Closure Analysis Evaluation, additional groundwater modeling data
and other information has become available. In lieu of revising and finalizing the draft Evaluation in
its entirety, Duke Energy has reviewed and revised the scoring matrix to include results of
groundwater modeling and other information since developed to evaluate potential changes to the
proposed closure program. This memorandum presents a summary of the draft Evaluation
including an overview of the closure options evaluated, the revised Draft Scoring for Evaluation of
Closure Options, a discussion of any significant changes in the draft Evaluation and Draft Scoring
for Evaluation of Closure Options (included herein), and identifies the most favorable option based
on the outcome of the review.
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CLOSURE OPTIONS

For the Allen Steam Station, AECOM in conjunction with Duke Energy developed the following five
conceptual closure options for evaluation:

e Option 1: Closure in Place (CIP) with Limited Footprint Reduction

e Option 2: Hybrid Option 1 (Footprint Reduction and Closure in Place)

e Option 3: Hybrid Option 2 (Additional Footprint Reduction and Closure in Place)

e Option 4: Closure by Removal and Construction of New Onsite Landfill within the Active
Ash Basin (AAB) Footprint

e Option 5: Closure by Removal and Disposal of Excavated Ash in an Offsite Landfill

Option 1 consists of excavating ash from the western portion of the Retired Ash Basin (RAB) to fill
and regrade Ash Fill 2 and the area to the north of the RAB Landfill. In addition, ash from the
western portion of the AAB will be excavated and used to fill and regrade the remaining area of the
AAB. Following these excavation and placement activities, the ash basins will be capped with an
infiltration barrier/cap system meeting the requirements of the Federal CCR Rule.

Option 2 consists of the same elements as Option 1 for the RAB, but differs with respect to the
AAB. The western and southeastern portions of the AAB will be excavated and used to fill and
regrade the remaining area of the AAB. This option further reduces/optimizes the footprint of the
final AAB closure area in comparison to Option 1. Following these excavation and placement
activities, the ash basins will be capped with an infiltration barrier/cap system meeting the
requirements of the Federal CCR Rule. This option also involves partial removal of the AAB dam.

Option 3 consists of the same elements as Option 1 for the RAB, but differs with respect to the
AAB. The western portion and Cells 1, 2, and 3 of the AAB will be excavated and used to fill and
regrade the remaining area of the AAB. This option further reduces/optimizes the footprint of the
final AAB closure area in comparison to Options 1 and 2. Following these excavation and
placement activities, the ash basins will be capped with an infiltration barrier/cap system meeting
the requirements of the Federal CCR Rule. This option also involves partial removal of the AAB
dam.

Option 4 consists of the excavation of ash materials from the RAB and AAB, and the placement of
these excavated materials in a new, on-site, lined landfill system. It is proposed that the new landfill
system be located within the area of the current AAB to reduce the material handling and hauling
effort. This option also involves full removal of the RAB and AAB dam.

Option 5 consists of the same elements as Option 4, but the excavated ash materials are to be
disposed in an existing, off-site, lined landfill system. This option also involves full removal of the
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RAB and AAB dam.

A more detailed overview of each closure option is presented in the draft Closure Options
Evaluation. Also included in the draft Evaluation and not reproduced herein are estimated
guantities of ash and soil materials associated with each closure option, figures detailing each
option, order of magnitude comparative costs for each option, and other additional information
developed to support the comparisons.

EVALUATION MATRIX

Duke Energy has prepared a scoring matrix to provide consistent evaluation of closure options for
each of their various site locations. This scoring evaluation tool is attached and considers the
following primary criteria:

e Environmental Protection and Impacts
e Cost

e Schedule

¢ Regional Factors

o Constructability

Different overall weights have been programmatically assigned to these criteria and may not be
changed. Detail application of each of these criteria to the selected closure options is presented in
the draft Evaluation. This includes discussion about project design, permitting, and implementation
schedule for the options.

The draft Evaluation considered limited footprint reduction for the closure in place option in which
the northwestern and southwestern fingers of the RAB and the far western portion of the AAB were
to be closed by removal. As the design of Option 1 — Closure In Place progressed, and additional
groundwater information became available, Duke Energy requested that AECOM provide an
analysis to determine the feasibility of closing the western fingers by removal. The results of the
analysis indicated that it would cost approximately $3,000,000 extra to close the fingers by removal
rather than cap them in place with no foreseeable environmental benefit. Therefore, it was decided
to proceed with a design without the limited footprint reduction. This will increase the capped area
and reduce the amount of earthwork required for the closure in place option. However, the offset
effects of the changes as well as the percent magnitude of the changes will not result in a different
option being identified as the preferred option.

Appendix

Evaluation Criteria and Results

The scoring matrix provided in the attached table, scores each option on a scale of O (least
favorable) to 10 (most favorable) for each of the specified criteria. The scores for each option are
then summed based on specified criterion weighting, resulting in an overall weighted score for
each option. The results of the scoring evaluation for the Mayo closure options are summarized in
the following table:

1910 09 9bed - 3-61€-810Z # 19000 - OSdOS - Wd #0:€ 92 Aenigad 610z - A3 114 ATIVOINOY L0313



EXHIBIT DJW -7.1.1
Page 4 of 4

Option
Criterion

1 2 3 4 5
Environmental Protection and 26 26 56 55 53

Impacts
Cost 2.8 2.6 2.6 2.5 0.7
Schedule 1.5 1.3 1.3 0.0 0.5
Regional Factors 11 11 11 1.0 0.2
Constructability 0.4 0.3 0.3 0.1 0.2
Total Score | 8.4 7.9 7.9 6.1 3.9

CLOSING

Based on an evaluation of the criteria established by Duke Energy (environmental
protection/impacts, cost, schedule, regional factors and constructability), Option 1 Closure in Place
is identified as the most favorable option, and can be implemented because of the Low-Risk
classification by NCDEQ. Even though the overall scores changed and the difference in scores
between the highest scoring and second highest scoring options was reduced, the most favorable
option identified remains consistent with that identified in the draft Evaluation.
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5 DUKE

Wiemorandum ENERGY.

Duke Energy, CCP Closure Engineering

Date: March 22, 2017
To: Mehdi Maibodi
From: Henry Taylor

Reviewed by:  John Clemmer

Subject: Closure Options Evaluation
Belews Creek Steam Station
Belews Creek, Stokes County, North Carolina

Duke Energy has reviewed the draft Closure Options Evaluation for the ash basin located at Duke
Energy’s Belews Creek Station (facility or site), located at 3195 Pine Hall Rd, Belews Creek,
Person County, North Carolina, prepared by AECOM dated February 12, 2016. The draft Closure
Options Evaluation involved developing ash basin closure strategies and evaluating these options
relative to one another. A conceptual-level design for each closure option was developed to
provide required inputs to enable this comparison. The evaluation criteria and process defined in
the February 12, 2016 draft Evaluation were used to rank the closure options and the selected
option will be advanced to permit level design.

Since completion of the draft Closure Analysis Evaluation, additional groundwater modeling data
and other information has become available. In lieu of revising and finalizing the draft Evaluation in
its entirety, Duke Energy has reviewed and revised the scoring matrix to include results of
groundwater modeling and other information since developed to evaluate potential changes to the
proposed closure program. This memorandum presents a summary of the draft Evaluation
including an overview of the closure options evaluated, the revised scoring table, a discussion of
any significant changes in the draft evaluation and scoring table (included herein), and identifies
the most favorable option based on the outcome of the review.
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CLOSURE OPTIONS

For the Belews Creek Steam Station, AECOM in conjunction with Duke Energy developed the
following five conceptual closure options for evaluation:

e Option 1: Closure-In-Place

e Option 2: Hybrid Closure

e Option 3: Closure-By-Removal #1(Onsite Landfill Inside the Excavated Ash Basin)
e Option 4: Closure-By-Removal #2 (Onsite Landfill Outside the Ash Basin)

e Option 5: Closure-By-Removal #3 (Off-Site Third Party Landfill)

Option 1 consists of leaving the ash material within the Ash Basin, which will be capped with an
infiltration barrier/cap system meeting the requirements of the Federal CCR Rule and CAMA.

Option 2 consists of excavating ash materials from the proposed Closure-by-Removal Areas and
the subsequent placement of these ash materials within the proposed consolidated Hybrid Ash
Closure Area.

Following these excavation and placement activities, the Hybrid Ash Closure Area will be capped
with an infiltration barrier/cap system meeting the requirements of the Federal CCR Rule and
CAMA.

Option 3 consists of removing free water. Installing temporary wastewater treatment system,

as needed. Excavate the ash area that was mainly under water at the start of the project. Stack
the excavated ash on top of the existing ash delta, away from the excavation slope. Construct new
temporary perimeter berm for the ash delta area. Construct a temporary stabilized slope wedge as
needed. Construct a lined landfill in the excavated ash basin footprint. Excavate the stacked and
ash delta ash and place in landfill and cap using the excavated soil from the dam (in addition to
geosynthetics). Complete dam removal and restore excavated areas to stable and

non-erodible condition.
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Option 4 consists of Remove free water. Installing a temporary wastewater treatment system,

as needed. Construct a lined landfill outside the ash basin footprint within the site property.
Excavate the ash from the basin, place in the landfill, cap using the soil from the dam (in addition to
geosynthetics). Complete dam removal and restore excavated areas to stable and non-erodible
condition. Groundwater remediation and/or monitoring, if/as needed.

Option 5 consists of removing free water. Installing a temporary wastewater treatment system, as
needed. Excavate the ash from the basin, moisture condition to be ready for hauling, and send for
offsite disposal at a location (e.g. landfill or structural fill) identified by Duke. Complete dam
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removal and restore excavated areas to stable and non-erodible condition. Groundwater
remediation and/or monitoring, if/as needed.

A more detailed overview of each closure option is presented in the draft Evaluation. Also included
in the draft Evaluation and not reproduced herein are estimated quantities of ash and soil materials
associated with each closure option, figures detailing each option, order of magnitude comparative
costs for each option, and other additional information developed to support the comparisons.

EVALUATION MATRIX

Duke Energy has prepared a scoring matrix to provide consistent evaluation of closure options for
each of their various site locations. This scoring evaluation tool is attached and considers the
following primary criteria:

e Environmental Protection and Impacts
e Cost

e Schedule

e Regional Factors

¢ Constructability

Different overall weights have been programmatically assigned to these criteria and may not be
changed. However, within each criteria there are various categories that have default values for
their weighted contribution to the overall criteria score and those individual categories may have
their weighting adjusted based on site conditions. Detail application of each of these criteria to the
selected closure options is presented in the draft Evaluation. This includes discussion about
project design, permitting, and implementation schedule for the options.

No changes have been made to the evaluated options since the draft Evaluation.
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Evaluation Criteria and Results

The scoring matrix provided in the attached table, scores each option on a scale of O (least
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favorable) to 10 (most favorable) for each of the specified criteria. The scores for each option are
then summed based on specified criterion weighting, resulting in an overall weighted score for

each option. The results of the scoring evaluation for the Belews Creek closure options are

summarized in the following table:

Option
Criterion
1 2 3 4 5

Environmental Protection and 51 29 55 4 29
Impacts
Cost 3.2 3.1 2.1 2.1 0.7
Schedule 1.5 1.2 0.0 0.2 0.7
Regional Factors 1.4 14 11 1.0 0.2
Constructability 0.5 0.2 0.0 0.3 0.3

Total Score 8.8 7.9 5.6 5.9 4.0

CLOSING

Based on an evaluation of the criteria established by Duke Energy (environmental

protection/impacts, cost, schedule, regional factors and constructability), Option 1 Closure-in-Place
is identified as the most favorable option, and can be implemented because of the Low-Risk

classification by NCDENR.

1910 /9 abed - 3-61€-810Z # 19200 - OSdOS - Wd #0:€ 92 Aenigad 610z - A3 114 ATIVOINOY L0313





